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Charge:- Bribery by Public Official. In breach of Section 4 (1) (a) (2) of the Prevention and Corruption
Act.

Ruling

On the 5" of September 2013, the proeecution called Mr Vikash Sharma Daby, witness Na 3,
who started to testify in the present cese. He was examined in chief and then cross examination
started before| the case was adjoumed and continuation fixed for 18.11.2013. The court

observes that there were memory failurs;zs and previcéus inconsistent statements in the testimony
of the witness. = :

On 18.11.13, Mr Vikash Sharma Dabyi was called and tendered for cross examination to be
continued. In the course of cross exammation it; came to light that,! following his request
between the 05.09.13 to 18.11.13, the wntness has been remitted a copy of his statements and
he has refreshed his memory. The defence is now movmg that proceedmgs should be stayed
because of miscarriage of justice as the ICAC has committed a breach of the law. The defence

objected to the motion and arguments were offered by both parties.

Counsel submitted that there are procedures to refresh the memory of a witness and that giving
copy of his statements to a witness whe has already started to depose, particularly during an
adjournment of proceedings and withon.it the leave of the Court is a clear breach and accused
can no longer have a fair trial. Counsel guoted section 173(1) of the Courts Act and the case of
Louis Cherubin Lamarque v The Sta’ée (SCR 6393 2011) which deal with the procedures for
previous inconsistent statement during cross examination. Counsel also referred to the case of
Mahmood Bhuglah v The State (1995) which explains the princibles when witness may refer

to a document during the course of hls giving of evidence. Counsel further quoted Ev1dence '
text and materials; 2™ edition by Steve Uglow at pages 441 and 442. '




Counsel for the

State 2013 SC,
highlights that fio specific reference was made to any part of the case and that a copy wa
submitted in co

same case sub

not undergoing

remembering a
said that rules
adjournment, th
no specific refe

defence witness

Archbold 2010.

Appeal of Hong

explanation whi

counsel for the

of the case wol

statements whig

one where stafements were commumcated during trial and particularly when witness hat
started to depos

The main crux

witness a copy

defence objected to the motion and quoted the case of Nasser Joomeer v Th

[

§ 413 to say that the witness is not undergoing any test of memory. The cou

=

(0]

irt and sufficed to say that @ number of irrelevant copies were annexed to th
nitted by learned counsel. Counsel contented herself to say that the witness i
@ test of memory and added that the court was aware that the witness was nd

id handed over the case in court. She then relied on “a Hong Kong case” an

br refreshing of memory can only apply in court and then added that if there is a
en there is “another Hong Kong case”. She undertook to forward the case an

'ence was made. Counsje[ also stated that there should be equality of arms a

S

es are communicated with copy of their statements and quoted para 8-23 g
Finally on the 30" of De:cember 2013 a copy of one judgment from the Court @

=h

Kong was left at the régistry of this court without any covering letter of othe
I

=

(9]

th would assist the court or would enlighten the court on which part of the cas

o o

prosecution was relying. Be that as it may, it would appear that the relevant par

- w

Id concern a witness wHo refreshed his memory during adjournments using hi

h were communicated to him before trial. This case is different to the present

5

e and was under cross @xamlnatlon. %

of the submission of counsei for the prosecution is on the issue of giving a

pf his statement before he starts to testify and said that it would be an artificial

distinction to make a difference between that situation and one where the witness has already

started to depog

At the start | sh

the memory of

sections 56 and

56.

Where a
in the trial by ju
point or question

162. English

Law of B

2

Iuld point out that there jis no statutory provision which govern the refreshing of
e witness. In the absence of any statutory provision, the court should refer to
162 of the Courts Act which reads as follows-

ngland to decide procédure

ny question arises as to any procedure, or conduct in or respecting any matter,
Iy, not herein provided for the law of England shall be followed and rule the
at issue.

[aw of evidence fo be fbi!o wed

!
A ‘
!




—

o

Except \where it is otherwise p:rovided by special laws now in force in Mauritius, or
hereafter to bd enacted, the English {aw of evidence for the time being shall preva/! and |be
applied in all caurts of Mauritius.

Having said so, | now find it useful to turn myself to the English Common law. First of all | should
look at the principle and practice goveming the refreshing of memory of a witness whilst he is
testifying in court. It is trite law that a magistrate has the discretion to allow a witness wha is

giving evidence in court to refresh his mémory from a statement made at the material time of the

event in issue, provided that the magistrate is satisfied that-
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The withess made a statement relating to the event at a time contemporaneous with the

event or near the time of occurre‘hce;

3. The doé:ument used to refresh his memory. must have been made or verified by the
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4. The ddcument used for refreéhing the memory of the witness must have been

communicated to the other party, if so required.
|

On the issue of giving a witness his stagtement before he starts to depoée there is the case of
Reglna v Da Silva Court of Appeal (1990) 1 WLR 31 In the case under reference, a witness
was given a copy of his statement before he started to testify and thereafter same was taken
from him beforqle he deposed. The prlnc:lpie for such a practice is lengthily dealt with in this case.

However, what is being contested is that witness has already started to depose, he has been
examined in chief and cross examinatién has started and in the middle of cross examination,
during an adjodrnment the witness was :given a copy, of his statement by ICAC and he has been

able to refresh his memory without the leave of the court.

| am unable to agree with counsel for the prosec:LntIon that it would be making an artificial

distinction between providing a copy of :a statement before a witness starts to depose-and after

he has started to testify, each situation is governed by its own principle. | find it useful to refer to
! b
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